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 COMMERCIAL LEASE 

 

THIS COMMERCIAL LEASE (this “Lease”) is entered into as of the _______ day of ____ 

___________, (the “Commencement Date”), by and between the Montana State Board of Land 

Commissioners, whose address is P.O. BOX 201601 Helena, MT 59620-1601 (hereinafter referred to as 

“Lessor”), and______________________, a Montana company whose address 

is_______________________________________ (hereinafter referred to as the “Lessee”).  

1. LEASE TERMS AND PROPERTY DESCRIPTION 
 

Lease Number Commencement Date Term of Lease Expiration Date 

 

 

   

 

  Land Located in WIBAUX County   
 

Description Sec. Twp. Rge. Acres 

 

 

    

2. RENT SCHEDULE 

Lease Year Description 
Due 

Date 

Adjustment 

Period 

Escalator 

Base Rent 

(Minimum Rent) 

Operating Fees 

xx% of 

Gross 

Annual Rev 

$xxxx/MW 

Installed 

Capacity 

1 
Reduced Rent –  

12 Months 

2/1/15 
0 $xx,xxx 

NA NA 

Installation 

Fee 

Flat Fee due after  

1
st
 Lease Year 

2/1/16 
0 $ xx,xxx 

NA NA 

2  Paid in Arrears  2/1/17 x% $ xx,xxx TBD TBD 

3 Paid in Arrears 2/1/18 x% $ xx,xxx TBD TBD 

4 Paid in Arrears 2/1/19 x% $ xx,xxx TBD TBD 

5 Paid in Arrears 2/1/20 x% $ xx,xxx TBD TBD 

6 Paid in Arrears 2/1/21 x% $ xx,xxx TBD TBD 

7 Paid in Arrears 2/1/22 x% $ xx,xxx TBD TBD 

8 Paid in Arrears 2/1/23 x% $ xx,xxx TBD TBD 

9 Paid in Arrears 2/1/24 x% $ xx,xxx TBD TBD 

10 Paid in Arrears 2/1/25 x% $ xx,xxx TBD TBD 

11 Paid in Arrears 2/1/26 x% $ xx,xxx TBD TBD 

12 Paid in Arrears 2/1/27 x% $ xx,xxx TBD TBD 

13 Paid in Arrears 2/1/28 x% $ xx,xxx TBD TBD 

14 Paid in Arrears 2/1/29 x% $ xx,xxx TBD TBD 

15 Paid in Arrears 2/1/30 x% $ xx,xxx TBD TBD 
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3. PURPOSE. 

The purpose of this lease is for the use of State trust land described in Section 1 for: 

______________________________________________. 

4. DEFINITIONS. 

In this Lease, the following defined terms have the meanings set forth for them below: 

 

 “Adjustment Period” is a multi-year Lease period, as specified in the Base Rent Schedule in Section 

2 of this lease, during which an Adjustment Period Escalator is applied annually to the prior year’s Base 

Rent. 

 “Adjustment Period Escalator” is X.X% compounded annually and applied to the prior year’s Base 

Rent as demonstrated in the Base Rent Schedule.  The Adjustment Period Escalator will not be applied to 

Base Rent for the First Lease Year and the first year that any Market Adjustment is applied (i.e. Year 16, 

31, 46, 61…etc…).   (The minimum adjustment period escalator is established in the Request for 

Proposal and is not to be less than 2%.  An actual number will be inserted and made part of this lease 

upon proposal selection).  

 

 “Base Rent” means the amount obtained by multiplying the Land Value by the Lease Rate 

Percentage and as periodically adjusted by the Adjustment Period Escalator.  The Base Rent is the 

minimum rental due annually.  

 

 “Building” means any enclosed building constructed or installed upon the Land.  

“Commencement Date” means the date this Lease goes into effect, legally binding the Lessor and 

Lessee to the terms of the Lease.   

“Commercial Purpose” per MCA 77-1-902(3)(a) means an industrial enterprise, retail sales outlet, 

business and professional office building, warehouse, motel, hotel, hospitality enterprise, commercial or 

concentrated recreational use, multifamily residential development, and other similar business.   

“Default Rate” shall mean 1% compounded monthly. 

“Department” means the Montana Department of Natural Resources and Conservation. 

“Environmental Claims” means any and all administrative, regulatory or judicial actions, suits, 

demands, demand letters, claims, liens, notices of non-compliance or violation, investigations or 

proceedings relating in any way to any Environmental Law (hereafter, “Claims”) or any permit issued 

under any such Environmental Law, including, without limitation (a) any and all Claims by governmental 

or regulatory authorities for enforcement, cleanup, removal, response, remedial or other actions or 

damages pursuant to any applicable Environmental Law, and (b) any and all Claims by any third party 

seeking damages, contribution, indemnification, cost recovery, compensation or injunctive relief resulting 

from Hazardous Substances or arising from alleged injury or threat of injury to health, safety or the 

environment.  

“Environmental Laws” means any existing and future Laws relating to, or imposing liability or 

standards of conduct concerning the protection of human health, the environment or natural resources, or 

relating to the manufacture, processing, distribution, use, treatment, storage, disposal, transport, handling, 

Releases or threatened Releases of Hazardous Substances, including, without limitation, The 

Comprehensive Environmental Cleanup and Responsibility Act, 75-10-701, et seq., MCA; the 

Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended, 42 
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U.S.C. § 9601, et seq.; the Hazardous Materials Transportation Act, as amended, 49 U.S.C. § 1801, et 

seq.; the Resource Conservation and Recovery Act, as amended, 42 U.S.C. § 6901, et seq.; the Federal 

Water Pollution Control Act, as amended, 33 U.S.C. § 1251, et seq.; the Toxic Substances Control Act, 

15 U.S.C. § 2601, et seq.; the Clean Air Act, 42 U.S.C. § 7401, et seq.; and the Safe Drinking Water Act, 

42 U.S.C. § 300(f), et seq.  

“First Lease Year” means the first twelve month period starting on the Commencement Date. 

“Foreclosure Transferee” means any foreclosure purchaser or other transferee of Lessee’s interest 

under this Lease who acquires such interest at the sale conducted by virtue of, or otherwise in connection 

with, a foreclosure of any Leasehold Mortgage or any conveyance in lieu of such foreclosure.  

“Gross Annual Revenues” means the gross revenue earned from the entire project as measured in 

megawatt hours from the revenue meter at the interconnection to the high voltage transmission system as 

the interconnect to a utility transmission system, times the current Power Purchase Agreement sales price 

or energy sales price at the interconnect revenue meter without deduction or offset of any kind or prior 

notice or demand.  It shall also include payments received by the Lessor for attributes such as green tags 

and carbon credits.   

“Hazardous Substances” means any and all substances, materials or wastes that are declared to be, or 

defined or regulated as, hazardous or toxic in CECRA, Section 75-10-701, et seq., MCA, or under any 

Environmental Law.   

“Improvements” mean any Buildings, structures, pavement, landscaping, lighting fixtures or other 

improvements now or later installed or constructed upon the Land.  

“Installed Capacity” means the installed nameplate capacity of the energy generating equipment as 

determined by the manufacturer. 

“Land” means the real property described in paragraph 1. 

 

“Land Value” means the full market value of the Land as determined by the applicable appraisal.   

 “Laws” means any and all present or future federal, state or local laws (including common law), 

statutes, ordinances, rules, regulations, orders, decrees or requirements of any and all governmental or 

quasi-governmental authorities having jurisdiction over the Land described in this Lease.   

“Lease Rate Percentage” means X.XX%. The Lease Rate Percentage is applied to the Land Value to 

determine the initial Base Rent for the First Lease Year and for the first year after a Market Adjustment.   

The percentage may be modified at any scheduled Market Adjustment, and is not to be below that rate 

established per 77-1-905, MCA 

 

“Lease Year” means, after the First Lease Year, each successive Lease Year is the one-year period 

during the Term from March 1 to the last day of February.  

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                        

“Leasehold Mortgage” means any mortgage, deed of trust, assignment of rents, assignment of leases, 

security agreement or other hypothecating instrument encumbering Lessee’s interest under this Lease or 

the leasehold estate in the Premises hereby created, Lessee’s rents and other sums due from any 

Sublessees, Lessee’s rights under Subleases and any other agreements executed in connection with 

Lessee’s use or operation of the Premises, or Lessee’s interest in any fixtures, machinery, equipment, 

Land, Buildings, Improvements or other property constituting a part of the Premises. 
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“Leasehold Mortgagee” means the holder(s) of any promissory note or the obligee(s) of any other 

obligation secured by a Leasehold Mortgage. 

“Lessee’s Address” means:  

 Lessee’s Address  

 

“Lessor’s Address” means: 

Montana Department of Natural  

Resources and Conservation 

Attn: Real Estate Management Bureau Property Mgmt Section 

1625 Eleventh Avenue 

PO BOX 201601 

Helena, MT 59620-1601 

 

  With copies to: 

 

Montana Department of Natural  

Resources and Conservation 

Eastern Land Office 

321 Main Street 

Miles City, MT 59301 

 

 

“Market Adjustment” means a review of current Base Rent factors, conducted at scheduled intervals 

during the term of the lease, which will be used to determine the Base Rent Schedule for the next period.  

It includes consideration of the minimum Lease Rate Percentage at the time, as well as an appraisal 

process to update the lease area land value.  The Market Adjustment Schedule and Provisions are found in 

Exhibit B.  

 “Operations Date” means the date Lessee begins delivering power to a bona fide third-party power 

purchaser. 

 “Premises” means the Land and all Improvements.  

 “Qualified Mortgagee” means any Leasehold Mortgagee who notifies Lessor in writing of its name, 

its address for notices and the fact that it is a Leasehold Mortgagee and includes with such notice a copy 

of any Leasehold Mortgage by virtue of which it became a Leasehold Mortgagee.   

“Reduced Rent” means rental starting on the Commencement Date and continuing through the first 

12 months of the lease for the First Lease Year, for the amount equal to XX% of the Base Rent. 

 “Release” means disposing, discharging, injecting, spilling, leaking, leaching, dumping, emitting, 

escaping, emptying, seeping, placing or the like, into or upon any land, surface water, groundwater or air, 

or otherwise entering into the environment.  

 “Rent” means Base Rent and all other amounts required to be paid by Lessee under this Lease. 
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 “Revenue Meter” means an instrument that determines the amount of electrical energy and capacity 

paid for by third parties.  An energy project may be connected to different revenue meters.  The Revenue 

Meter for the energy generating equipment located on the Land shall be located in xxxxx County, 

Montana. 

“Security Deposit” means a dollar amount equal to $10,000. 

“Sublease” means a sublease, license, concession or other agreement (whether written or oral) 

according to which Lessee grants any party the right to use or possess all or any portion of the Premises.  

“Sublessee” means any party to whom Lessee grants the right to possess all or any portion of the 

Premises according to a Sublease.  

“Substantial Damage” means harm to Improvements that renders the Premises inoperable for its 

intended use for more than 180 days.  

“Substantial Taking” means a Taking of at least 15% of the Land or Improvements which, in 

Lessee’s and Lessor’s reasonable judgment, will materially and adversely interfere with any development 

or use of the Premises that Lessee is then conducting or intends in good faith to conduct in the future.  

“Taking” means the taking of all or any portion of the Premises as a result of the exercise of the 

power of eminent domain or condemnation for public or quasi-public use or the sale or conveyance of all 

or part of the Premises under the threat of condemnation.  

“Taking Date” means, with respect to any Taking, the date on which physical possession of the 

portion of the Premises that is the subject of such Taking is transferred to the condemning authority.  

“Term” means the duration of this Lease as set forth in paragraph 1.  

5. EXHIBITS.   

The Exhibits listed below are attached to and incorporated into this Lease.  In the event of any 

inconsistency between such Exhibits and the terms and provisions of this Lease, the terms and provisions 

of the Lease will control.  The Exhibits to this Lease are:  

 

Exhibit A - Map  

Exhibit B – Market Adjustment Schedule and Provisions 

Exhibit C – Reclamation Plan  

Exhibit D – Post-Construction Environmental Monitoring 

 

Exhibit C and Exhibit D are dependent on the Lease Proposal and subsequent Environmental Analysis.  

6. LEASE TERM. 

6.1 Lease.   

Subject to the terms, covenants, conditions and provisions of this Lease, Lessor leases to Lessee and 

Lessee leases from Lessor the Land for the Term of XX years (Minimum term is established in request for 

proposal. An actual number will be inserted and made part of this lease upon proposal selection) starting 

on the Commencement Date. 
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6.2 Renewal Option.  

If all Rent due under this lease has been paid when due and the terms of this Lease have not been violated, 

Lessee may renew the Lease for an additional XX (Specifications established in request for proposal.  

Actual numbers will be inserted and made part of this lease upon proposal selection) year Term and 

subsequently additional XX year Terms.  The Base Rent will be adjusted at renewal according to the 

process outlined in Exhibit B.  Should the Director of the Department in his/her discretion decide that it 

is in the best interest of Lessor not to renew this Lease, and notify the Lessee of such decision at least six 

(6) months prior to the expiration of the Term, Lessee shall have no renewal rights.  

6.3 Lessor and Lessee Covenants.   

Lessor covenants that Lessee will have quiet and peaceful possession of the Premises subject only to the 

terms and conditions of this Lease, and to observe and perform all of the terms, covenants and conditions 

applicable to Lessor in this Lease.  Lessee covenants to pay the Rent when due, and to observe and 

perform all of the terms, covenants and conditions applicable to Lessee in this Lease.  

6.4 Condition of Premises.   

Except as expressly set forth in this Lease, Lessee accepts possession of the Premises on the 

Commencement Date in their then-current condition on an “AS IS, WHERE IS AND WITH ALL 

FAULTS” basis.  

  
7. RENT.   

7.1  Base Rent.   

All Rent due to Lessor will be paid in lawful money of the United States of America, at Lessor’s Address, 

post-marked on or before the due date, without notice or demand and without right of deduction, 

abatement or setoff. 

 

The lease fee for the First Lease Year shall be in the amount of the calculated Reduced Rent found in the 

Rent Schedule in Section 2 of this lease.  After the First Lease Year, rental fee for any given year shall be 

paid in arears at the greater of:   The Base Rent as shown on the Base Rent Schedule in section 2 of this 

lease; OR Operating Fees of either xx% gross annual revenues; OR $xxxx per megawatt per year of 

installed capacity.  

7.2 Installation Fee.  

The Lessee shall pay to the Lessor a one-time installation fee equal to $x,xxx per megawatt (“MW”) of 

installed capacity on the Land, payable on or before the first anniversary of the Commencement Date, 

immediately following the First Lease Year.  Should the project not be fully installed by this date, 

payment must be made for the remaining installed capacity, within 60 days of operation.  

 

7.3 Operating Fees.   

As of the Operations Date, the Lessee shall pay to the Lessor annual operating fees in an amount equal to 

the greater of XX percent (X%) of Gross Annual Revenues, or XX Dollars ($x,xxx) per year for each 

Megawatt hour (MWh) of installed capacity  of the energy generating equipment installed on the Land.  

The operating fees shall not be less than the calculated Base Rent on the Rent Schedule provided in 

Section 2. Operating Fees shall be calculated from the Operations Date and shall be paid annually on the 

anniversary of the commencement date of each year in arrears, for so long as such energy generating 

equipment remains on the Land.    Along with each payment of Operating Fees to the Lessor, the Lessee 

shall deliver a report including a calculation of Gross Annual Revenues and subsequent Operating Fees 

due to the Lessor for the previous year from the Lessee’s use of the Land.  If the entire project as 

described in the Purpose of this lease is not located on the Land, the Operating fees will be calculated by 
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dividing the MWh on the Land by the total MWh for the project to determine the appropriate ratio of 

Gross Annual Revenues attributable to the leased Land: 

 

[(Land MWh ÷ Total MWh) * Gross Annual Revenues] * X% = Operating Fees 

 

Gross Annual Revenues, for the purposes of calculating Operating Fees, shall mean the gross revenue 

earned from the entire project as measured in MWh from the revenue meter at the interconnection to the 

high voltage transmission system as the interconnect to a utility transmission system, times the current 

Power Purchase Agreement sales price or energy sales price at the interconnect revenue meter without 

deduction or offset of any kind or prior notice or demand.  Gross annual revenues will also include 

payments received by Lessor for attributes such as green tags and carbon credits.  It is the intent of the 

Lessor and the Lessee that Gross revenues should be determined with reference to auditable sales 

contracts and meters; and that incidental payments from the energy generating equipment vendor or 

insurance proceeds are excluded from the definition of gross revenue.  Similarly, payments to the Lessee 

from the sale of personal property shall not be considered Gross Annual Revenues.     

7.4 Terms of Payment.   

Per MCA 77-1-905(1), the First Lease Year is the twelve month period beginning on the Commencement 

Date.  The First Lease Year Rent must be paid by cashier's check, drawn upon a Montana bank, and 

payment is due upon execution of the lease.  Failure to pay the First Lease Year's Rent at the time of lease 

execution will result in the cancellation of the lease and forfeiture of all money paid.    

 

Following the First Lease Year, a Lease Year will be the 12 month period between xxx and xxx, and Rent 

for the Lease Year will be payable annually, in arrears, on or before the first day of xxx.  See Base Rent 

Schedule. 

7.5 Late Charge  

Lessee hereby acknowledges that late payment by Lessee to Lessor of Rent will cause Lessor to incur 

costs not contemplated by this Lease, the exact amount of which will be extremely difficult to ascertain  

Accordingly, if Lessor does not receive the full amount of any Rent postmarked on or before the due date, 

Lessee shall pay a late charge to Lessor.  The late charge will be an amount equal to 10% of any overdue 

Rent for Lessor’s cost of collecting and handling such late payment due as additional Rent.  If payment of 

the Rent and late charge are not made in full within 30 days of the due date, the outstanding balance of the 

unpaid Rent and the late fee shall accrue interest at the Default Rate. Interest on all delinquent amounts 

shall be calculated from the original due date to the date of payment.  Lessor retains sole discretion to 

apply payments received to past due Rent, including any late charge(s) and interest, before applying a 

payment to current Rent.  The parties hereby agree that such late charge represents a fair and reasonable 

estimate of the cost that Lessor will incur by reason of the late payment by Lessee.   

7.6 Lien for Unpaid Rent. 

Lessor shall have a lien upon all Lessee Improvements for payment of all Rent specified herein.   

7.7 Additional Rent  

This Lease is what is commonly called a “triple-net” Lease.  It is the intent of the parties that the Base 

Rent provided in this Lease will be a net payment to Lessor and that Lessor will not be required to pay 

any costs or expenses or provide any services in connection with the Premises.   Accordingly, Lessee 

covenants and agrees to separately pay, in addition to the Base Rent, all utilities and services, taxes and 

special assessments, and for all maintenance and repairs of the Premises. 
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7.8 Lessor Audit Rights 

The Lessor shall have the right to observe and review a copy of the Lessee’s power purchase agreement at 

a convenient place somewhere within the state of Montana, as determined by Lessor, though Lessor shall 

not be a party to Lessee’s negotiation for a power purchase agreement.  Lessee shall maintain reasonable 

records for eight years, of its performance under this Lease Agreement. Lessee agrees that the Lessor, 

Legislative Auditors, or the Legislative Fiscal Analyst may audit all such records, reports, and other 

documents that the Lessee maintains under or in the course of this Lease Agreement to ensure compliance 

with this Lease Agreement.  Documents include information relating to the production of energy 

generated under this lease, the price thereof, or agreements thereto, as well as any other pertinent 

information reasonably necessary for any audit of operations to review Lessee’s performance of its 

obligations under this Lease.  Such records, reports, and other documents may be audited at any 

reasonable time at a convenient place somewhere within the State of Montana, as determined by Lessor.   

 

If the audit determines that rent has been underpaid, then Lessee shall pay Lessor the amount of the 

deficiency.  Lessee shall pay Lessor any deficiency within thirty (30) days of final determination of the 

amount of the deficiency.  If the audit determines that rent has been overpaid, then the overpayment shall 

be credited against Lessee’s next payment(s) due, or, if this Lease has expired, the overpayment shall be 

refunded to Lessee in accordance with Lessor’s refund policy and procedures in place at the time the 

refund is due.   

8. IMPROVEMENTS AND ALTERATIONS. 

8.1 Site Plan.   

Within ten (10) days after the appropriate governmental agency has approved plans for any construction 

or grading activities upon the Land, the Lessee shall provide the Lessor with a copy of the approved Site 

Plan.  The Site Plan shall include a legal description and survey of the pertinent portion of the Property 

locating the energy generating equipment, utilities and grading, and a drawing of the elevation of the 

energy generating equipment and transmission facilities.   

8.2 Improvements and Alterations.   

Lessee shall not construct, install, alter, or demolish and remove, any Improvements without the prior 

written consent of Lessor, which consent shall not be unreasonably withheld or delayed.  All expenses of 

constructing, installing, altering, or demolishing any Improvements shall be the sole responsibility of 

Lessee.  Lessee shall at all times comply with all Laws, including any applicable city and state building 

codes and fire codes.  Lessor will have the right to post notices of non-responsibility or similar notices on 

the Premises in order to protect the Land against any liens resulting from such work.   

 

Upon completion of the initial Improvements for the Premises, Lessee shall deliver to Lessor an 

engineer’s certificate for the Premises and, if available, an electronic “as-built” survey of the Premises in 

both AutoCAD and .pdf format.  The Lessee shall thereafter furnish the Lessor with copies of any 

updated plans showing all changes and modifications thereto.  The Lessee shall also furnish to the Lessor 

copies of certificates of occupancy or other similar documents issued to certify completion of construction 

in compliance with applicable requirements. 

8.3 Title to Improvements.   

During the Term, Lessee will be deemed to own, and hold title to all Improvements subject only to the 

Lessor’s reversionary interest in the Improvements upon the expiration or termination of the Lease.  

Lessee, with the consent of Lessor which shall not be unreasonably withheld, shall have the right to grant 

liens or other security interests in the Improvements.  Upon the expiration or earlier termination of the 

Lease,  title to all Improvements then held by Lessee, except moveable personal property not constituting 

fixtures, will automatically vest in Lessor without representation or warranty per MCA §77-1-906(2). 
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9. USE AND ENVIRONMENTAL COMPLIANCE.   

9.1 Use and Compliance 

Lessee shall use the Premises in a manner that does not reduce the value of the Land.  The Lessee agrees 

to comply with all applicable laws, rules, and regulations in effect upon the Commencement Date of this 

Lease and those laws, rules, and regulations which may be enacted or adopted thereafter from time to 

time and which do not impair or impede the obligations of this Lease and which do not deprive the Lessee 

of an existing property right recognized by law.  Lessee shall keep the Premises in good repair, including 

necessary repairs to the interior, exterior and structure of any Buildings, mowing of grass and general 

landscaping, and contract for the same in Lessee’s own name and pay all costs and expenses in 

connection therewith.  Lessee shall not commit waste or permit impairment or deterioration of the 

Premises, ordinary wear and tear and damage by casualty and condemnation excepted.  

9.2 Compliance with Title 77 MCA   

Lessor and Lessee specifically acknowledge that the Land is State school trust land managed by the 

Montana Board of Land Commissioners and agree that this Lease is subject to the provisions of Title 77 

of the Montana Code Annotated and all associated Administrative Rules of Montana.   

9.3 Post-Construction Environmental Monitoring.   

Lessee understands that there may be additional environmental monitoring required from the Lessee 

based on the project specifications and the environmental analysis conducted prior to lease execution.  

Any additional monitoring requirements will be made part of this lease and attached hereto as Exhibit D 

prior to lease execution. 

9.4 Environmental Matters. 

Lessor has made no representations to Lessee concerning the presence of Toxic or Hazardous Substances 

within the definition of the Montana Comprehensive Environmental Cleanup and Responsibility Act 

(CECRA) on the Land.  Lessee agrees as follows: Lessee will (a) comply with all Environmental Laws 

applicable to the operation or use of the Premises by Lessee or the construction, installation, alteration or 

demolition of any Improvements by Lessee; (b) use reasonable efforts to cause all Sublessees and other 

persons occupying the Premises to comply with all Environmental Laws; (c) immediately pay or cause to 

be paid all costs and expenses incurred by Lessee in such compliance; and (d) keep or cause the Premises 

to be kept free and clear of any liens arising from Lessee’s use and occupancy of the Premises imposed 

thereon pursuant to any Environmental Laws. 

 

Lessee will not generate, use, treat, store, release or dispose of, or permit the generation, use, treatment, 

storage, Release or disposal of, any Hazardous Substances on the Premises, or transport or permit the 

transportation of any Hazardous Substances to or from the Premises, in each case in any quantity or 

manner which violates any Environmental Law. 

 

If Lessor has knowledge of any pending or threatened Environmental Claim against Lessee or the 

Premises or has good reason to believe that Lessee or the Premises are in violation of any Environmental 

Law, at Lessor’s written request (such request shall describe the basis for such request in reasonable 

detail), at any time and from time to time, Lessee will provide to Lessor an environmental site assessment 

report concerning the Premises, prepared by an environmental consulting firm reasonably approved by 

Lessor, indicating the presence or absence of Hazardous Substances and the potential cost of any removal 

or remedial action in connection with any Hazardous Substances on the Premises.  Any such 

environmental site assessment report will be conducted at Lessee’s sole cost and expense.  If Lessee fails 

to deliver to Lessor any such environmental site assessment report within 90 days after being requested to 
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do so by Lessor pursuant to this Section, Lessor may obtain the same, and the cost of such assessment 

(together with interest thereon at the Default Rate) will be payable by Lessee on demand. 

 

Lessor may, at its option, at any time and from time to time, obtain at its sole cost and expense an 

environmental site assessment report for the Premises. 

 

At its sole expense, Lessee will conduct any investigation, study, sampling or testing, and undertake any 

cleanup, removal, remedial or other action necessary to remove and clean up all Hazardous Substances 

from the Premises, which are on the Premises as a result of Lessee’s activities under the Lease, which 

must be so removed or cleaned up in accordance with the requirements of any applicable Environmental 

Laws, to the reasonable satisfaction of a professional environmental consultant selected by Lessor, and in 

accordance with all such requirements and with orders and directives of all governmental authorities. 

9.5 Lessee Indemnity for Environmental Compliance.   

Lessee agrees to defend (with attorneys reasonably satisfactory to Lessor), protect, indemnify and hold 

harmless Lessor from and against any and all liabilities, obligations (including removal and remedial 

actions), losses, damages penalties, actions, judgments, suits, claims, costs, expenses and disbursements 

(including reasonable attorneys’ and consultants’ fees and disbursements) of any kind or nature 

whatsoever that may at any time be incurred by, imposed on or asserted against Lessor directly or 

indirectly based on, or arising or resulting, in whole or in part, from: (i) the actual or alleged presence of 

Hazardous Substances on the Premises Released by Lessee or anyone acting by, through or under Lessee 

in any quantity or manner which violates Environmental Law, or the removal, handling, transportation, 

disposal or storage of such Hazardous Substances by Lessee or anyone acting by, through or under 

Lessee; or (ii) any Environmental Claim with respect to Lessee or the Premises resulting from a Release 

by Lessee or anyone acting by, through or under Lessee regardless of when such indemnified matters 

arise.  

9.6 Survival of Indemnification.   

The remedial indemnification and reimbursement obligations under this Section 8 will survive the 

expiration or earlier termination of this Lease. 

10. UTILITIES AND REPAIRS. 

10.1 Installation and Repairs.   

Lessee will install any water, sewer, storm water, electric, communication lines, natural gas lines, roads, 

sidewalks, and/or any other infrastructure as required for the development of the leased land   Lessee will 

maintain, repair, replace and keep the Premises is reasonably good condition and repair. 

10.2 Utilities.   

Lessee will pay before delinquent all water, sewer, natural gas, electricity, telephone and any other utility 

charges related to the Premises including, without limitation, those which, if not paid, may be asserted as 

a lien or charge against the Premises. 

10.3 Water Rights. 

Any water right appropriated or secured on the Property by any individual or party for use on or off such 

Property shall be appropriated or secured in the name of the Lessor unless prior written permission to do 

otherwise is granted by the Lessor.   Lessor shall be notified prior to such development or appropriation 

of water right. 
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11.  TAXES. 

11.1 Payment of Taxes.   

Lessee will pay before delinquent, directly to the taxing authority, all Taxes that accrue during or are 

attributable to any part of the Term, including privilege taxes, also known as beneficial use taxes, per 

MCA 15-24-1203. 

11.2 Special Assessments.   

Lessee will pay all special assessments (i.e. SIDs, RIDs, etc.) and other like impositions levied, assessed, 

or attributable to the Land during the Term.  

12. INSURANCE. 

12.1 Acquisition of Insurance Policies.   

Lessee shall, at its sole cost and expense, procure and maintain, or cause to be procured and maintained 

during the entire Term, the insurance described in this Section 12 issued by an insurance company(ies) 

licensed to do business in the State of Montana that are reasonably satisfactory to Lessor.  

12.2 Types of Required Insurance.   

Lessee shall procure and maintain, or cause one or more of its Sublessees to provide and keep in force and 

name Lessor as an additional insured, the following during the Term: 

 

 a) Liability Insurance.  Comprehensive or commercial general liability insurance covering claims 

arising out of the ownership, operation, maintenance, condition or use of the Premises, for personal and 

bodily injury and death, and damage to others’ property, with limits of not less than $5,000,000.00 for 

any one accident or occurrence.  Lessee may obtain some portion of this required coverage in the form of 

an excess liability policy.  Lessor will be named as an additional insured in the policy(ies) providing such 

liability insurance, which will include cross liability and severability of interests clauses. 

 

b) Property Insurance.  All-risk fire and extended coverage insurance (including standard 

extended endorsement perils, leakage from fire protective devices and other water damage) covering loss 

or damage to the Improvements on a full replacement cost basis, excluding existing architectural and 

engineering fees, undamaged excavation, footings and foundations.  

 

 c) Workers’ Compensation Insurance.  Workers’ compensation and employer’s liability insurance 

covering Lessee’s employees, officers, agents and representatives employed at the Premises. 

12.3 Terms of Insurance.   

The policies required above, shall name Lessor as an additional insured and Lessee shall provide 

promptly to Lessor certificates of insurance evidencing the policies obtained by Lessee hereunder as 

hereinafter described.  Proof of insurance (“Proof”) shall consist of either (a) an insurance binder or 

premium payment receipt, (b) a copy of the policy, or (c) an “ACORD 27 Evidence of Property 

Insurance” or “ACORD 25 Certificate of Liability Insurance,” whichever is appropriate (or such other 

similar certificates), issued by Lessee’s insurer with respect to each required policy.   Lessee shall deliver 

Proof before the Lease is executed.  Thereafter, during the Term, within 30 days after the renewal date of 

each policy, the issuance of a new policy or on such other date as Lessor reasonably requires, Lessee will 

deliver a copy of the latest Proof to Lessor.  Each policy of insurance will require the issuer of the 

insurance policy to give Lessor 30 days’ advance written notice of the termination or modification of the 

policy.  Further, all policies of insurance described above, shall: 
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a) be written as primary policies not contributing with and not in excess of coverage that Lessor 

may carry; 

 

b) contain an endorsement providing that such insurance may not be materially changed, 

amended or canceled except after 30 days’ prior written notice from insurance company to Lessor; 

  

c) expressly provide that Lessor shall not be required to give notice of accidents or claims and 

that Lessor shall have no liability for premiums; and  

 

d) not have a deductible in excess of $20,000.00. 

13. DAMAGE OR DESTRUCTION. 

In the event of any Substantial Damage to the Premises from any causes whatsoever, Lessee shall 

promptly give written notice thereof to Lessor.  Lessee shall promptly repair or restore the Premises as 

nearly as possible to its condition immediately prior to such damage or destruction unless Lessor and 

Lessee mutually agree in writing that such repair and restoration is not feasible, in which event this Lease 

shall thereupon terminate upon Lessee completion of a remediation plan developed by the Department.  

Lessee's duty to repair any damage or destruction of the Premises shall not be conditioned upon the 

availability of insurance proceeds from which the cost of repairs may be paid.  Unless this Lease is so 

terminated by mutual agreement, there shall be no abatement or reduction in Rent during such period of 

repair and restoration.  If a Default by Lessee shall have occurred and be continuing at the time such 

damage or destruction occurs, Lessor may elect to terminate this Lease by providing written notice of 

such election to Lessee and Lessee shall forfeit the Security Deposit. 

14. CONDEMNATION. 

14.1 Notice.   

If either Lessor or Lessee learns that all or any portion of the Premises has been or is proposed to be 

subjected to a Taking, such party will immediately notify the other of such Taking. 

14.2 Termination Option on Substantial Taking.   

If a Substantial Taking occurs during the Term, Lessee may, at its option, terminate this Lease by giving 

notice to Lessor on or before 60 days after the Taking Date.  In such event this Lease will terminate 30 

days after the date of Lessee’s notice of termination and all Base Rent and other Rent will be apportioned 

to the date Lessee surrenders possession.  

14.3 Continuation of Lease.   

If a Taking occurs during the Term that is not a Substantial Taking, then this Lease will remain in full 

force and effect according to its terms, except that effective as of the Taking Date this Lease will 

terminate automatically as to the portion of the Premises that is the subject of such Taking and Base Rent 

will be adjusted to reflect the reduced Land remaining after the Taking.  If a Substantial Taking occurs 

but Lessee does not exercise its termination option this Lease will remain in full force and effect 

according to its terms, except that effective as of the Taking Date this Lease will terminate automatically 

as to the portion of the Premises that is the subject of such Taking and Base Rent after the Taking Date 

will be adjusted to reflect the reduced Land remaining after the Taking. 

14.4 Awards for Permanent Taking.   

If there is compensation paid as a result of any permanent Taking of the Premises, the award will be 

allocated as follows:  Lessee will be entitled to receive an amount equal to the then current appraised fair 

market value of the Improvements placed by the Lessee upon the Premises and Lessor will be entitled to 

the balance of the award. 
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14.5 Award for Temporary Taking.     

If all or any portion of the Premises shall be taken for temporary use or occupancy, the foregoing 

provisions shall not apply and the Lessee shall continue to pay the full amount of Rent and the Lessee 

shall perform and observe all of the other terms, covenants, conditions and obligations of this Lease as 

though the temporary Taking had not occurred, subject to any order of the condemning authority. In the 

event of a temporary Taking, Lessee shall be entitled to receive the entire amount of the compensation 

award for such taking, unless the period of temporary use or occupancy shall extend beyond the 

Expiration Date in which case the compensation shall be apportioned between the Lessor and the Lessee 

as of the Expiration Date. 

15. ASSIGNMENT, SUBLETTING AND FINANCING                                                                                                                                                                                                                                                                                                    

15.1 Assignment.   

Lessee shall not assign its interest under this Lease, in whole or in part, without Lessor’s prior written 

consent.  Such consent shall be determined in Lessor’s sole and absolute discretion.  Lessor’s consent will 

not be required for any transfer of Lessee’s interest under this Lease to a Foreclosure Transferee.  Lessor 

will recognize any Foreclosure Transferee as a substitute Lessee under this Lease and will honor all rights 

and interest of such substitute Lessee as if the substitute Lessee was the initial Lessee under this Lease 

and such Foreclosure Transferee shall be bound by the terms and conditions of this Lease.  Additionally, 

if the Foreclosure Transferee is a Qualified Mortgagee, such Qualified Mortgagee shall have the right to 

assign its interest under this Lease without the consent of Lessor and, upon such assignment, Lessor shall 

recognize the assignee as a substitute Lessee under this Lease and the Qualified Mortgagee shall be 

released of any further liability under the Lease.  If Lessee assigns its rights in this Lease, as permitted 

pursuant to this Section, and the assignee assumes, in writing, Lessee’s obligations hereunder which arise 

on or after the date of such assignment, then Lessee shall be relieved of all liabilities hereunder accruing 

from and after the date of such assignment, but this Lease shall otherwise remain in full force and effect. 

15.2 Subletting.   

Lessee may sublease the Premises or portions thereof in accordance with the terms of this section.  Lessee 

shall require any sublesees to maintain the Premises pursuant to the terms and conditions contained in this 

Lease.  Lessee shall inform Lessor of all subleases by delivering a copy of the sublease to the Lessor, 

addressed as follows:  DNRC, Real Estate Management Bureau Chief, P.O. Box 201601, Helena, MT 

59620.  Lessee shall own all Improvements on the Premises subject to the sublease.  No sublease shall be 

effective until a valid sublease agreement with a valid attornment provision is delivered to the Lessor, as 

hereinafter provided.  Upon receipt of copy of the sublease by Lessor, Lessor shall have thirty (30) days 

in which to object to the sublease.  Lessor hereby reserves the right to object to any sublease arrangement 

for any reason, in the sole discretion of the Lessor.  All subleases shall include an attornment provision 

whereby upon the early termination of this Lease or repossession of the Premises by Lessor, the sublessee 

shall attorn to the Lessor as its landlord under all of the terms, covenants and conditions of this Lease 

(prorated for the actual amount of Land used by sublessee) for the balance of the remaining Term, with 

the same force and effect as if sublessee were the Lessee’s under this Lease.  Such attornment shall be 

effective and self-operative immediately upon Lessee’s termination.  Sublessee shall agree to execute, 

acknowledge and deliver to Lessor any document that Lessor reasonably requests to confirm such 

attornment. 

15.3 Financing. 

 a) Lessee’s Right to Encumber.  Throughout the Term, Lessee may from time to time and without 

Lessor’s consent execute and deliver one or more Leasehold Mortgages securing any indebtedness or 

other obligation of Lessee.  Without limiting the generality of the foregoing, Lessee may execute and 

deliver Leasehold Mortgages to secure promissory notes evidencing construction, interim or permanent 

financing for the Premises or to secure Lessee’s obligations under development, reimbursement or other 
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agreements with governmental or quasi-governmental entities, utility companies or other third parties 

concerning matters such as sales or property tax abatement or rebate programs, public improvements or 

utilities.     

 

b) Qualified Mortgagees’ Cure Rights.  Prior to terminating this Lease or exercising any other 

right or remedy hereunder for a Default by Lessee, Lessor will give each Qualified Mortgagee notice of 

such Default by Lessee and afford it a period of 30 days after such notice is given in which to cure such 

Default by Lessee; provided, however, that (i) if such Default by Lessee is not a failure to pay Rent and is 

susceptible of cure by a Qualified Mortgagee but cannot reasonably be cured within such 30-day period, 

then so long as any Qualified Mortgagee commences a cure within such 30-day period (and notifies 

Lessor that it has done so), its cure period will be extended for as long as reasonably necessary for it to 

diligently pursue the cure to completion; (ii) if such Default by Lessee is not a failure to pay Rent and is 

susceptible of cure by a Qualified Mortgagee but cannot reasonably be cured until the Qualified 

Mortgagee obtains possession of the Premises, then so long as any Qualified Mortgagee commences to 

obtain possession of the Premises within such 30-day period (and notifies Lessor that it has done so), its 

cure period will be extended for as long as reasonably necessary for it to obtain possession of the 

Premises and then promptly commence and thereafter diligently pursue the cure to completion. 

 

c) Prohibition Against Mutual Rescission.  No mutual termination, cancellation, rescission or 

modification of a material provision of this Lease by Lessor and Lessee will be effective unless and until 

the same is approved in writing by each Qualified Mortgagee.  All rights and remedies of the Qualified 

Mortgagee hereunder will be cumulative with, in addition to and non-exclusive of one another. 

15.4 Assignment by Lessor.   

If Lessor sells or otherwise transfers the Land, or if Lessor assigns its interest in this Lease, such 

purchaser, transferee or assignee thereof shall be deemed to have assumed Lessor’s obligations hereunder 

which arise on or after the date of sale or transfer, and Lessor shall thereupon be relieved of all liabilities 

hereunder accruing from and after the date of such transfer or assignment, but this Lease shall otherwise 

remain in full force and effect. 

16. DISPUTE RESOLUTION.  

16.1 Issues Subject to Administrative Hearing.   

Any controversy which may arise between Lessor and Lessee regarding the provisions hereof  shall be 

resolved by an administrative contested case hearing before the Department under the Montana 

Administrative Procedures Act. 

16.2 Administrative Hearing Procedure.   

All administrative hearings hereunder shall be conducted in the offices of the Department in Helena, 

Montana.  The findings of fact, conclusions of law, and proposed decision of the hearing examiner shall 

be rendered within sixty (60) days of the completion of the hearing and submission of any briefs.  Either 

party may file exceptions to the hearing examiner’s findings, conclusions, and proposed decision with the 

Department’s Director.  The Lessee may, as permitted by the Department’s administrative rules, petition 

for judicial review of the final administrative decision of the Department.  Fees of the respective counsel 

engaged by the parties, and fees of expert witnesses or other witnesses called for the parties shall be paid 

by the respective party engaging such counsel or calling or engaging such witness. 
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17. LEASE EXPIRATION. 

17.1 Condition at End of Lease.   

Upon vacating the Premises on the Expiration Date, Lessee shall leave the Premises in good condition 

and shall peaceably surrender the same to Lessor.  Lessee shall remove all of its personal property on or 

before the Expiration Date and shall reclaim the Land according to the Reclamation Plan attached to this 

lease as Exhibit C.  All personal property remaining on the Premises on the day after the Expiration Date 

shall be conclusively deemed abandoned by the Lessee and shall become property of Lessor without 

further notice to Lessee. 

17.2 Holding Over.   

If the Premises are not surrendered on the Expiration Date, Lessee shall immediately indemnify Lessor 

against loss or liability resulting from the delay by Lessee in so surrendering the Premises, including, 

without limitation, any claims made by any succeeding Lessee founded on such delay.  Should the Lessee 

remain in possession of the Premises after the Expiration Date or termination without a written agreement 

providing for the same, Lessee will, at Lessor’s option be deemed to be a Lessee from month to month, at 

a monthly Base Rent, payable in advance, equal to 150% of monthly Base Rent or Operating Fees that 

were payable during the last full "Lease Year" prior to the Expiration Date or termination of this Lease, 

and Lessee will be bound by all of the other terms, covenants and agreements of this Lease as the same 

may apply to a month-to-month tenancy. 

18. LIENS AND ESTOPPEL CERTIFICATES. 

18.1 Liens.   

Lessee will not allow any liens to be recorded, filed, claimed or asserted against the Premises   In the 

event a lien is recorded, filed, claimed or asserted, the Lessee will cause the same to be released or 

discharged within 30 days thereafter.  If the Lessee defaults under the foregoing covenant, then the Lessor 

may, upon written notice to Lessee, cause any such claimed lien to be released of record by bonding or 

payment or any other means available.  All sums paid and costs and expenses incurred by the Lessor in 

connection therewith, together with interest on all such sums at the Default Rate from the date incurred 

until paid, will be due and owing from the Lessee to the Lessor upon demand therefore.   

18.2 Lien Contests.   

If Lessee has a good faith dispute as to any lien for which Lessee is responsible, Lessee may contest the 

same by appropriate proceedings so long as Lessee bonds over the lien or deposits with Lessor security in 

an amount acceptable to Lessor (but in no event more than the amount required by applicable Laws) 

which may be used by Lessor to release such lien and pay interest and costs if Lessee’s contest is 

abandoned or is unsuccessful.  Upon final determination of any permitted contest, Lessee will promptly 

pay any judgment rendered and cause the lien to be released.   

18.3 Estoppel Certificates.   

Lessor and Lessee agree that at any time and from time to time (but on not less than 10 business days’ 

prior request by the other party), each party will execute, acknowledge and deliver to the other a 

certificate indicating any or all of the following:  (a) the date on which the Term commenced and the date 

on which it is then scheduled to expire; (b) that this Lease is unmodified and in full force and effect (or, if 

there have been modifications, that this Lease is in full force and effect, as modified, and stating the date 

and nature of each modification); (c) the date, if any, through which Rent had been paid; (d) that no 

Default by Lessor or Default by Lessee exists which has not been cured, except as to defaults stated in 

such certificate; (e) that the responding party has no existing defenses or set-offs to enforcement of this 

Lease, except as specifically stated in such certificate; and (f) such other matters as may be reasonably 
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requested by the requesting party.  Any such certificate may be relied upon by the requesting party, and 

will be provided by the requesting party. 

19. DEFAULTS BY LESSEE AND LESSOR’S REMEDIES.  

19.1 Defaults by Lessee.   

Each of the following events, which continue beyond any applicable notice and cure period, will 

constitute a “Default by Lessee” under this Lease: 

 

a) Failure to Pay Rent.  Lessee fails to pay any Base Rent or any other Rent, including late 

charges and interest accruing thereon, payable by Lessee under the terms of this Lease when due, and 

such failure continues for 30 days after written notice from Lessor to Lessee of such failure. 

b) Failure to Perform Other Obligations.  Lessee breaches or fails to comply with any provision 

of this Lease applicable to Lessee other than a covenant to pay Rent, and such breach or noncompliance 

continues for a period of 30 days after written notice thereof from Lessor to Lessee; or, if such breach or 

noncompliance cannot be reasonably cured within such 30-day period, Lessee does not commence to cure 

such breach or noncompliance within such 30-day period and thereafter pursue such cure in good faith to 

completion.   

 

c) Execution and Attachment Against Lessee.  Lessee’s interest under this Lease or in the 

Premises is taken upon execution or by other process of law directed against Lessee, or is subject to any 

attachment by any creditor or claimant against Lessee and such attachment is not discharged or disposed 

of within 30 days after levy; provided, however, that this provision shall not apply in the event of a 

foreclosure or transfer in lieu of foreclosure under a Leasehold Mortgage by a Qualified Mortgagee or to 

a transfer of Lessee’s interest in this Lease and the Premises to a Foreclosure Transferee. 

 

d) Fraud or Misrepresentation.  Lessee’s fraud or misrepresentation, or concealment of material 

facts relating to its issue, which if known would have prevented its issue in the form or to the party 

issued. 

 

e) Unauthorized Use of Premises.  Lessee’s use, or knowledge or permission of someone else’s 

use, of the Premises for any unlawful or unpermitted purpose, and such unlawful use continues for 30 

days after written notice from Lessor to Lessee to cease such use.   

19.2 Lessor’s Remedies.   

Time is of the essence.  If any Default by Lessee occurs, Lessor will have the right, at Lessor’s election, 

then or at any later time, to exercise any one or more of the remedies described below.  Exercise of any of 

such remedies will not prevent the concurrent or subsequent exercise of any other remedy provided for in 

this Lease or otherwise available to Lessor at law or in equity. 

19.3 Cure by Lessor.  

In the event of a Default by Lessee, Lessor may, at Lessor’s option but without obligation to do so, and 

without releasing Lessee from any obligations under this Lease, make any payment or take any action as 

Lessor deems necessary or desirable to cure any Default by Lessee in such manner and to such extent as 

Lessor in good faith deems necessary or desirable, provided that, prior to making any such payment or 

taking any such action, Lessor notifies Lessee in writing of Lessor’s intention to do so and affords Lessee 

at least 10 days in which to make such payment or take such action.  Lessee will pay Lessor, upon written 

demand, all advances, costs and expenses of Lessor in connection with making any such payment or 

taking any such action, together with interest at the Default Rate, from the date of payment of any such 

advances, costs and expenses by Lessor. 
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a) Termination of Lease.  In the event of a Default by Lessee, Lessor may terminate this Lease, 

effective at such time as may be specified by written notice to Lessee, and demand (and, if such demand 

is refused, recover) possession of the Premises from Lessee.  In such event, Lessor will be entitled to 

recover from Lessee such damages as are allowable by applicable Laws. 

 

b) Repossession and Reletting.  In the event of a Default by Lessee, Lessor may reenter and take 

possession of all or any part of the Premises, without additional demand or notice, and repossess the same 

and expel Lessee and any party claiming by, through or under Lessee, and remove the effects of both, 

without being liable for prosecution for such action or being deemed guilty of any manner of trespass, and 

without prejudice to any remedies for arrears of Rent or right to bring any proceeding for breach of 

covenants or conditions.  No such reentry or taking possession of the Premises by Lessor will be 

construed as an election by Lessor to terminate this Lease unless a notice of termination is given to 

Lessee.  No notice from Lessor or notice given under a forcible entry and detainer statute or similar Laws 

will constitute an election by Lessor to terminate this Lease unless such notice specifically so states.  

Lessor reserves the right, following any reentry or reletting, to exercise its right to terminate this Lease by 

giving Lessee such notice, in which event the Lease will terminate as specified in such notice.  After 

recovering possession of the Premises, Lessor will use reasonable efforts to relet the Premises on 

commercially reasonable terms and conditions.  Lessor may make such repairs, alterations or 

improvements as Lessor considers appropriate to accomplish such reletting, and Lessee will reimburse 

Lessor upon demand for all reasonable costs and expenses, which Lessor may incur in connection with 

such reletting.  Lessor may collect and receive the rents for such reletting but Lessor will in no way be 

responsible or liable for any inability to relet the Premises or to collect any rent due upon such reletting.  

Regardless of Lessor’s recovery of possession of the Premises, so long as this Lease is not terminated 

Lessee will continue to pay on the dates specified in this Lease, the Base Rent and other Rent which 

would be payable if such repossession had not occurred, less a credit for any payments actually received 

by Lessor through any reletting of the Premises.  

 

c) Receiver. To properly effectuate the recovery of damages and other sums owing from Lessee 

to Lessor hereunder following a Default by Lessee, Lessor, in conjunction with any dispossession 

proceeding commenced pursuant to this Lease may seek an appointment of a receiver by a court of 

competent jurisdiction to the extent provided for in and compliance with the requirements of Title 25, 

Chapter 14, Part 2 of the Montana Code Annotated and Rule 66 of the Montana Rules of Civil Procedure, 

as they may be amended.  In no event will Lessor be obligated to post a bond in connection with the 

appointment of a receiver. 

 

d) Bankruptcy Relief.  Nothing contained in this Lease will limit or prejudice Lessor’s right to 

obtain adequate assurances of the Lessee’s future performance under 11 USC Section 365 or other 

applicable laws, or any other legal rights, in any bankruptcy, insolvency, receivership, reorganization or 

dissolution proceeding. 

 

20. DEFAULTS BY LESSOR AND LESSEE’S REMEDIES. 

20.1 Defaults by Lessor.   

The following event, which continues beyond the applicable notice and cure period, will constitute a 

“Default by Lessor” under this Lease:  Lessor breaches or fails to comply with any provision of this Lease 

applicable to Lessor, and such breach or noncompliance continues for a period of 30 days after notice 

thereof from Lessee to Lessor; or, if such breach or noncompliance cannot be reasonably cured within 

such 30-day period and Lessor does not commence to cure such breach or noncompliance within such 30-

day period and does not thereafter pursue such cure in good faith to completion. 
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20.2 Lessee’s Remedies.   

If any Default by Lessor occurs, Lessee will have the right, at Lessee’s election, then or at any later time, 

to exercise the remedy described below.  Exercise of such remedy will not prevent the concurrent or 

subsequent exercise of any other remedy otherwise available to Lessee at law or in equity. Lessee may, at 

Lessee’s option but without obligation to do so, and without releasing Lessor from any obligations under 

this Lease, make any payment or take any action as Lessee deems necessary or desirable to cure any 

Default by Lessor in such manner and to such extent as Lessee in good faith deems necessary or 

desirable, provided that, prior to making any such payment or taking any such action, Lessee notifies 

Lessor of Lessee’s intention to do so and affords Lessor at least 10 days in which to make such payment 

or take such action.  Lessor will pay Lessee, upon demand, all advances, costs and expenses of Lessee in 

connection with making any such payment or taking any such action, together with interest at the Default 

Rate, from the date of payment of any such advances, costs and expenses by Lessee. 

 

21. SECURITY DEPOSIT  

To secure compliance with the terms of this Lease, on or before the Commencement Date, the Lessee 

shall deposit with Lessor a $XX Security Deposit upon lease execution, to be held by Lessor without 

interest.  Lessor shall not be required to segregate the Deposit from other funds of Lessor.  In the event 

Lessor assigns or transfers Lessor’s interest in this Lease, Lessor shall transfer the Security Deposit to 

Lessor’s successor-in-interest, whereupon Lessor shall be automatically deemed released from all liability 

in connection with the Security Deposit. 

21.1 Security Deposit upon the Expiration Date.   

Upon the Expiration Date of this Lease, Lessor may deduct the amount necessary from the Security 

Deposit to compensate Lessor for all tangible loss, injury or deterioration of the Premises caused by 

Lessee, or Lessee’s guests, plus all unpaid Rent.  Within sixty (60) days following Lessee’s departure, 

Lessor will deliver to Lessee a written list of all deductions from the Security Deposit and pay the 

remaining balance (if any) to Lessee.  Said list and payment will be mailed to Lessee’s Address unless 

Lessee provides Lessor of a new address in writing.  If the Security Deposit is insufficient to satisfy the 

damages, and unpaid Rent, Lessor may collect the deficiency from Lessee.    

21.2 Security Deposit Upon Early Termination by Lessee.   

Upon early termination of this Lease by Lessee for any reason other than a Taking or Substantial Damage, 

the parties acknowledge and agree that the Lessor will suffer damages the exact amount of which will be 

extremely difficult to ascertain. Accordingly, Lessee shall forfeit the entire amount of the Security 

Deposit and the parties hereby agree that such forfeiture represents a fair and reasonable estimate of the 

costs that Lessor will incur by reason of Lessee’s early termination.  If the Security Deposit is insufficient 

to satisfy the damages, and unpaid Rent, Lessor may collect the deficiency from Lessee.      

21.3 Security Deposit Upon Default of Lessee 

Upon a Default by Lessee, Lessor may, but without obligation to do so or prejudice to or waiver of any 

other remedy available to Lessor, use or apply the Security Deposit in the manner and to the extent 

deemed appropriate or necessary by Lessor, in its sole discretion (an “Application”) to remedy, cure, or 

otherwise address the Default by Lessee, which Application shall not cure or waive such Event of Default 

and shall be restored to its original amount upon request by Lessor.  

 

22. RECLAMATION PLAN AND BOND 

Prior to any construction on the Land, the Lessee shall furnish Lessor a good and sufficient corporate 

surety bond, letter of credit or other security satisfactory to Lessor in the amount specified in the 

Reclamation Plan attached to this lease as Exhibit C. The bond shall secure the full performance by the 
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Lessee of its decommissioning of the project and reclamation of the Land. The bond shall be in form and 

issued by a surety company acceptable to the Lessor.  The bond shall be reviewed every five years and 

may be adjusted by the Lessor to assure that reclamation will occur in accordance to the Reclamation 

Plan.  A new or modified bond shall be delivered to the Lessor not less than 30 days following Lessor’s 

request for an additional bond.  Upon any default by Lessee of its obligations hereunder, the bond may be 

revoked by Lessor, but such bond and Lessor's revocation of the bond shall not limit the liability or 

obligations of Lessee or the rights or remedies of Lessor.  Lessee's failure to have a bond in force at all 

times during the term of this Lease in the full amount required by Lessor shall constitute a material breach 

of this Lease unless otherwise agreed to by Lessor. 

23. MISCELLANEOUS 

23.1 Notices.   

All notices required under this Lease must be in writing and will be deemed properly given and received 

(a) when actually given and received, if delivered in person to a party who acknowledges receipt in 

writing; or (b) one business day after deposit with a private courier or overnight delivery service with a 

written acknowledgment of receipt; or (c) 5 business days after the date postmarked on the cover of any 

correspondence or notice when deposited in the United States mail, certified – return receipt requested, 

with postage prepaid.  All such notices shall be sent to the noticee’s address shown in this Lease unless 

the party giving notice has been notified, in writing, of a more recent address for the noticee.  In the case 

of notices to a Qualified Mortgagee, to the address set forth in its most recent notice to Lessor. 

23.2 Binding Effect.   

Each of the provisions of this Lease will extend to bind or inure to the benefit of, as the case may be, 

Lessor and Lessee, and their respective heirs, successors and assigns.   

23.3 Modifications.   

This document contains the entire agreement between the parties, and no statement, promises or 

inducements made by either party, or agents of either party, which are not contained in this Lease shall be 

valid or binding. All modifications to this Lease must be in writing and  signed by the Lessor and the 

Lessee.  If executed properly under this section, modifications of this Lease do not need independent 

consideration to be legally enforceable. 

23.4 Enforcement Expenses.   

Regardless of any statutory rights, each party agrees to bear their own costs, charges and expenses, 

including the fees and out-of-pocket expenses of attorneys, agents and others retained, incurred in 

successfully enforcing the other party’s obligations under this Lease. 

23.5 No Waiver.   

No waiver of any provision of this Lease will be implied by any failure of either party to enforce any 

remedy upon the violation of such provision, even if such violation is continued or repeated subsequently.  

No express waiver will affect any provision other than the one specified in such waiver, and that only for 

the time and in the manner specifically stated. 

23.6 Captions.   

The captions of sections are for convenience of reference only and will not be deemed to limit, construe, 

affect or alter the meaning of such sections. 

23.7 Severability.   

If any provision of this Lease is declared void or unenforceable by a final judicial or administrative order, 

this Lease will continue in full force and effect, except that the void or unenforceable provision will be 
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deemed deleted and replaced with a provision as similar in terms to such void or unenforceable provision 

as may be possible and be valid and enforceable. 

23.8 Waiver of Jury Trial.   

Lessor and Lessee waive trial by jury in any action, proceeding or counterclaim brought by Lessor or 

Lessee against the other with respect to any matter arising out of or in connection with this Lease, 

Lessee’s use and occupancy of the Premises, or the relationship of Lessor and Lessee. 

23.9 Authority to Bind.   

The individuals signing this Lease on behalf of Lessor and Lessee represent and warrant that they are 

empowered and duly authorized to bind Lessor or Lessee, as the case may be, to this Lease according to 

its terms. 

23.10 Only Lessor/Lessee Relationship.   

Lessor and Lessee agree that neither any provision of this Lease nor any act of the parties will be deemed 

to create any relationship between Lessor and Lessee other than the relationship of Lessor and Lessee. 

23.11 Reservation of Oil, Gas, and Minerals.   

Lessor expressly excepts and reserves from this Lease all rights to all oil, gas and other minerals in, on or 

under the Land and that might be produced or mined from the Land; provided, however, that no drilling, 

mining or other surface disturbance will be undertaken on the surface of this Lease, nor shall the Lessor 

interfere with the Lessee’s right to subjacent support, during the Term of this Lease.  

23.12 Reservation of Rights-Of-Way 

Lessor expressly excepts and reserves from this Lease and retains the right to grant rights-of-way on the 

Land for other purposes to third-parties. 

23.13 Right of Inspection 

Lessor, or its authorized representatives, may, at any reasonable hour, enter upon and inspect the Premises 

to ascertain compliance with this Lease.  Any inspection or examination of the Buildings and 

Improvements shall not interfere with Lessee’s use of the Premises or the business conducted therein.    

23.14 Reasonableness.  

At any time during this Lease, if either party is to use reasonable judgment, it shall be deemed to mean 

ordinary business judgment.  

23.15 Governing Law; Venue and Jurisdiction.   

This Lease will be governed by and construed according to the laws of the State of Montana. Venue and 

jurisdiction for any dispute arising under this Lease shall be before the Lessor as a contested case 

proceeding under the Montana Administrative Procedures Act before the Department. 

23.16 Time of Essence.   

Time is expressly declared to be of the essence of this Lease. 

23.17 Broker.   

Lessor represents and warrants that no broker or agent negotiated, or was instrumental in negotiating or 

consummating this Lease on behalf of Lessor.   Lessee will indemnify and hold Lessor harmless from all 

damages paid or incurred by the Lessee from any claims asserted against Lessor by brokers or agents 

claiming through the Lessee.   
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23.18 Construction Time Periods.   

All construction activities will occur during dry (non-saturated) or frozen soil conditions to minimize 

rutting and soil compaction after consultation with the Eastern Land Office of Lessor.  

 

Having read and intending to be bound by the terms and provisions of this Lease, Lessor and Lessee have 

signed it as of the date first stated above.   
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LESSEE, LESSEE NAME: 

By:          

AUTHORIZED SIGNATORY NAME AND 

TITLE 

 

STATE OF   ) 

 )  ss: 

COUNTY OF _____________________ ) 

The foregoing instrument was acknowledged before me this ______ day of __________, 

20____ by LESSEE AUTHORIZED SIGNATORY NAME as authorized signatory of LESSEE 

NAME. 

Witness my hand and official seal. 

My commission expires:        . 

  

Notary Public 

 

LESSOR, STATE OF MONTANA, DNRC: 

By:         

CHRIS PILESKI 

AREA MANAGER 

         EASTERN LAND OFFICE  
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STATE OF MONTANA  ) 

 )  ss: 

COUNTY OF ______________________ ) 

The foregoing instrument was acknowledged before me this ______ day of __________, 

20____ by CHRIS PILESKI, AREA MANAGER, EASTERN LAND OFFICE, State of Montana, 

DNRC. 

Witness my hand and official seal. 

My commission expires:        . 

  

Notary Public 
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EXHIBIT A 

Map 

 

 

 

 

 

 

 

 

 

 

 

This exhibit is dependent on the lease proposal and subsequent Environmental Analysis.   

The placeholder will be replaced with the actual exhibit prior to lease signature. 

  



 

 

EXHIBIT B 

MARKET ADJUSTMENT  

SCHEDULE AND PROVISIONS 

MARKET ADJUSTMENT PROVISIONS 

Base Rent for the Land shall be subject to Market Adjustments determined in accordance with these 

provisions.  The Market Adjustments will apply in Lease Year 16, 31, 46, 61, 76 and 91.  The process for 

the Market Adjustment will commence on the date that is 90 days after the first day of Lease Years 15, 

30, 45, 60, 75, and 90 as applicable (the “Market Date”).   

The Market Adjustment will be determined by appraisal in accordance with the following provisions: 

SELECTION OF APPRAISERS   

Lessor and Lessee shall each hire an appraiser meeting the qualifications set forth in these provisions and 

shall instruct such appraiser to prepare an appraisal of the market value of the Land based upon the 

assumptions and meeting the requirements set forth these provisions.  The appraiser so retained by Lessor 

is herein referred to as “Lessor’s Appraiser,” and the appraisal prepared by Lessor’s Appraiser is herein 

referred to as “Lessor’s Appraisal.”  The appraiser so retained by Lessee is herein referred to as “Lessee’s 

Appraiser,” and the appraisal prepared by Lessee’s Appraiser is herein referred to as “Lessee’s 

Appraisal.”  Each appraiser shall be subject to the approval of the other party, which approval will not be 

unreasonably withheld.  Lessor’s Appraiser and Lessee’s Appraiser shall each be instructed to complete 

their respective appraisals and deliver their results to both Lessor and Lessee. 

 

DETERMINATION OF BASE RENT 

If the difference between the dollar amount of Lessor’s Appraisal and the dollar amount of Lessee’s 

Appraisal is equal to or less than 10%, then the Land Value shall be deemed to be the mathematical 

average of the two appraisals.  See the following example of a scheduled Market Adjustment for a 50,000 

square foot lease, at a 6% lease rate with two different appraisal values: 

 

Lessor Appraisal = $6.50 per square foot 

Lessee Appraisal = $6.10 per square foot 

Land Value= $6.30 per square foot 

 

New Annual Base Rent = $6.30 x 50,000 (or applicable square footage) x 6% (or applicable Lease 

Rate) = $18,900. 

 

If the difference between the dollar amount of Lessor’s Appraisal and the dollar amount of Lessee’s 

Appraisal is greater than 10%, then: 

 

a) Lessor and Lessee shall have 30 days from the Appraisal Report Date within which to agree upon 

the Land Value between the two appraisals; OR 

b) If Lessor and Lessee are unable to agree on the Land Value within such 30 day period, then 

Lessor and Lessee shall jointly select a third appraiser to prepare an appraisal of the market value 

of the Land utilizing the same scope of work from the Lessor’s Appraisal and the Lessee’s 

Appraisal.  The third appraiser shall be provided copies of both appraisals.  The third appraisal 

shall be prepared and delivered to both Lessor and Lessee.  The Land Value shall be the 

mathematical average of the two appraisals that are closest in dollar amount.   



 

 

The Land Value determined in accordance with the foregoing provisions shall be binding and conclusive 

on the parties.  Base Rent for the land, as adjusted by the Market Adjustment, shall be amount obtained 

by multiplying the Land Value by a percentage determined in accordance with 77-1-905, MCA, or the 

rate bid in the lease proposal, whichever is higher.  

 

QUALIFICATIONS OF APPRAISERS; REPLACEMENT   

Each of Lessor’s Appraiser, Lessee’s Appraiser and any third appraiser must (a) have an MAI designation 

by the Appraisal Institute (or similar designation available on the Market Date); (b) be a Certified General 

Appraiser licensed in the State of Montana; and (c) have appraised similar types of uses in the three years 

prior to such Market Date.  If any appraiser designated to serve in accordance with these provisions shall 

fail, refuse, or otherwise become unable to act, a new appraiser shall be appointed by the contracting 

party.   

 

SCOPE OF WORK 

The Lessor shall draw up the scope of work that meets the statutory requirements at the time, and 

supply the scope of work to all appraisers.  All appraisals conducted during a Market Adjustment 

shall be subject to the same scope of work.  

 
BRIEFING SESSION   

Lessor’s Appraiser and Lessee’s Appraiser, should either so elect, shall be entitled to require a briefing 

session, to be held at Lessor’s offices on a day and at a time mutually acceptable to Lessor, Lessee, 

Lessor’s Appraiser and Lessee’s Appraiser but in all events not earlier than 10 nor later than 15 days 

following the Market Date.  At such session, both such appraisers shall be present and each shall be 

entitled to ask such questions of Lessor and Lessee.  

 

PAYMENT 

Lessor shall pay all costs, fees and expenses of Lessor’s Appraiser, and Lessee shall pay all costs, fees 

and expenses of Lessee’s Appraiser.  If a third appraiser is required, Lessor and Lessee shall share equally 

all costs, fees and expenses of such third appraiser.   

 

 

 

MARKET ADJUSTMENT SCHEDULE 

Lease Year Schedule 

16 “Market Adjustment” 

17 through 30 “Adjustment Period” applied to Base Rent resulting from previous Market Adjustment. 

31 “Market Adjustment” 

32 through 45 “Adjustment Period” applied to Base Rent resulting from previous Market Adjustment. 

46 “Market Adjustment” 

47 through 60 “Adjustment Period” applied to Base Rent resulting from previous Market Adjustment. 

61 “Market Adjustment” 

62 through 75 “Adjustment Period” applied to Base Rent resulting from previous Market Adjustment. 

76 “Market Adjustment” 

77 through 90 “Adjustment Period” applied to Base Rent resulting from previous Market Adjustment. 

91 “Market Adjustment” 

92 through 99 “Adjustment Period” applied to Base Rent resulting from previous Market Adjustment. 

 

 



 

 

EXHIBIT C 

Reclamation Plan 

 

 

 

 

 

 

This exhibit is dependent on the lease proposal and subsequent Environmental Analysis.   

The placeholder will be replaced with the actual exhibit prior to lease signature.    

  



 

 

EXHIBIT D 

Post-Construction Environmental Monitoring 

 

 

 

 

 

This exhibit is dependent on the lease proposal and subsequent Environmental Analysis.   

The placeholder will be replaced with the actual exhibit prior to lease signature.    

 

 


